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centers in the District of Columbia (App. 17). Included in 
this system prior to December 25, 1947, was the child day care 
center at the Grant Elementary School located on G Street, N. 
W., between 21st and 22nd Streets (App. 17), which was main¬ 
tained by the appellees from July 1, 1946 to and including 
December 24, 1947. Appellants are persons who were entitled 
to the benefits of the day care center program and who had 
placed their children in the Grant center (App. 2). On Decem¬ 
ber 4, 1947, appellees notified all persons making use of the 
Grant center, including appellants, that the Grant center 
would be closed on December 24, 1947, giving as the reason 
therefor that “ * # * The continued low enrollment in this 
(Grant) center does not make it feasible to maintain a staff to 
give 12 hour day care in this part of the city. * * * ” (App. 3). 

On December 23, 1947, appellants, plaintiffs below, filed 
their'complaint praying a temporary restraining order, preli¬ 
minary and permanent injunction restraining appellees, de¬ 
fendants below, from closing the Grant center (App. 6). No 
temporary restraining order was issued. On December 24, 
1947, appellants moved, with supporting affidavits, for pre¬ 
liminary injunction (App. 7). On January 6, 1948, appellees 
moved, with supporting affidavits, to dismiss the complaint 
on the ground that it failed to state a claim against appellees 
upon which relief could be granted (App. 16). 

The complaint alleged the facts set forth in the first para¬ 
graph above, and further alleged that the closing of the Grant 
center would be contrary to the intent of Congress that the 
appellees maintain a system of nurseries to serve the people 
in the various parts of the District as the public school system 
■ serves the people (App. 3); that appellants would suffer im¬ 
mediate and irreparable damage if the Grant center were 
closed because the Grant center was the last and only remain¬ 
ing child day care center'in the Northwest section of the Dis¬ 
trict of Columbia in reasonable proximity to the downtown 



area, the Mt. Pleasant area, the Georgetown area, and other 
Northwest adjacent areas and which is reasonably accessible 
to appellants by bus, street car and other transportation, as 
well as in walking distance of some of appellants and their 
children (App. 4); that if the Grant center were closed appel¬ 
lants would be compelled to quit their employment, leave tljie 
city, or go on relief; that there are only two other white cen¬ 
ters in operation, one in the 300 block of D Street, S. E., and 
the other in the Truesdell Public School, near 8th and In¬ 
graham Streets, N.- W., which centers are inaccessible to the 
appellants (App. 4); that at the expiration of the first six 
months of the fiscal year, the appellees had spent only $60,0(^0 
of the $150,000 appropriated for that year, thereby giving 
rise to the inference that by June 30, 1948, there would remain 
in the hands of appellees approximately $30,000 unexpended 
from the appropriation (App. 5, 6); and that the action of the 
appellees in ordering the Grant center closed was arbitrary, 
capricious, unreasonable and unlawful (App. 3). 

The affidavits in support of the motion for preliminary in¬ 
junction contained averments setting forth in detail the 
hardships and inconveniences to which appellants would tje 
subjected in travelling greater distances and making the ad¬ 
justments necessary to enable them to avail themselves of th!e 
facilities provided by appellees in other child day care centers. 

The affidavits filed in support of appellees’ motion to dis¬ 
miss the complaint contained averments that the Grant centeir 
had been maintained by appellees since July 1, 1936; that al¬ 
though designed to accommodate 35, the highest enrollment 
achieved in the Grant center, under statutory limitations, was 
13 children; that to operate this center five persons, consisting 
of two full-time teachers, one full-time cook, one cleaning 
woman half-time and one janitor half-time, had been em¬ 
ployed; that the other centers maintained by appellees were 
operated at more nearly maximum capacity; that on the basis 
of information available to them appellees concluded that if 



the facilities offered at the Grant Elementary School were 
transferred to the Carberry School building, located at 5th and 
E Streets, N, E., enrollment of 21 children who were eligible 
to attend, and who needed day care, would be expected; that 
by making the transfer of facilities the funds appropriated by 
the Congress for the purpose of maintaining 'child day care 
centers would be made available to a considerably greater 
number of families and children than had made use of the 
Grant center, and that no other reasons motivated the discon¬ 
tinuance of the Grant center (App. 17-18); that the Carberry 
center was officially opened on January 12, 1948 with 12 
children in actual attendance,' three other children were en¬ 
rolled but absent because of illness, applications from four 
children had been “cleared” and that these children were ex¬ 
pected to be enrolled on January 19, 1948 (App. 18-19); and 
that six children then enrolled at the center located at 3rd and 
D Streets, N. E., would probably be transferred to the Car¬ 
berry center by reason of the fact that they live nearer Car¬ 
berry center (App. 19). 

On January 21,1948, the District Court of the United States 
for the District of Columbia, upon a hearing, denied the mo¬ 
tion for temporary injunction and granted the motion of de¬ 
fendants to dismiss the complaint. This appeal is from the 
judgment entered on said order. 


SUMMARY OF ARGUMENT 


The Act approved July 16, 1946, vested the defendants with 
discretion to set up and maintain during the fiscal year beginning 
July 1, 1946 “ * * * not to exceed a total of fourteen nurseries and 
nursery schools for the day care of children * * That Act 
made available for this purpose “* * * such sums as may be 
necessary, not to exceed $500,000, to carry out the purposes of 
this Act”. By later Acts Congress authorized the continuance 
of die day-care center program but reduced the appropriation 



therefor to $150,000. It is reasonable to assume that in curtaihjng 
expenditures Congress contemplated a reduction in the total num¬ 
ber of day care centers; and there was thereby imposed upon 
appellees the obligation to exercise a greater degree of discretion 
to choose as sites for centers those locations which would best 
serve the maximum number of persons entitled to the benefits of 
the program. 

The law neither requires nor contemplates exact equality in 
the administration of the day care centers. All that is required 
is that so far as possible the statute in question be administered 
in su'ch manner that the greatest benefits will be bestowed upon 
the greatest number of persons eligible to receive them. The action 
of appellees in this case was consonant with that aim. Mere ijii- 
convenience to a relatively small group of eligibles, such as ap¬ 
pellants, should not be the basis for intervention of a court^ of 
equity in the administration of a system of day care centers. 
In the case at bar there is no evidence sufficient to support any 
theory of abuse of discretion on the part of the Board. 

Under statutes vesting administrative officials with broad dis¬ 
cretionary powers, such as those here involved, the burden |is 
upon those who charge abuse of discretion to substantiate their 
charge. Here there is substantial evidence supporting the con¬ 
clusion of the appellees and neither allegation nor proof of facts 
showing abuse of discretion; and in such case the court will not 
substitute its judgment for that of administrative officers vested 
with discretion. 


ARGUMENT | 

' I. 

The statute under which appellees exercised their discretion 
in closing the Grant Elementary School center imposed no 
mandate upon them to provide any specific kind, character of* 
degree of facilities for persons eligible to receive the benefit^ 
provided by the statute. On the contrary, the Act vested k 
great deal of discretion in those charged with its administra|- 
tion to establish an unspecified number of centers to benefif: 
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The only mandatory^ provision of this statute is the direc¬ 
tion to the appellees to establish, maintain and operate child 
day care centers. The selection of the facilities in which su<kh 
centers should be housed, and the determination of what were 
suitable locations for such centers, were left entirely to the 
discretion of the appellees. When it is considered that the 
Act approved June 27, 1947, which extended the period 6f 
operation of the day care centers from June 30, 1947 to June 
30, 1948, reduced the. appropriation for day care centers from 
$500,000 to $150,000, the exercise of discretion in the ex¬ 
penditure of these funds was made even more essential. Ap¬ 
pellants frequently, in their brief, contend that this Court 
should construe the words of the statute so as to be mandatory 
upon the appellees to provide adequate child day care facili¬ 
ties for all geographical areas of the District, and more par¬ 
ticularly the geographical area convenient to appellants. How¬ 
ever, appellants do not point out in their brief the specific 
language of the statute supporting the contention, nor is any 
specific argument advanced concerning the general tenor of 
the statute to persuade such a conclusion. Reference is there 
made only to general principles of statutory construction, peri 
suasive upon courts to construe statutes as mandatory when iiji 
such case the public interest is best served. 

Since the Grant center is now closed and the prayers foij* 
injunctive relief are now moot, the only reasonable approach 
to the merits is to regard the prayer for general relief as seel^ 
ing mandatory relief. 

But courts are reluctant to invade the administrative and 
enforcement fields. This Court has held that there is a strong 
presumption that public officers discharge their duties in ac¬ 
cordance with law. Proctor & Gamble Co. v. Coe, 68 App. D. C. 
246, 249, 96 F. 2d 518; cert. den. 59 S. Ct. 65, 305 U. S. 604, 83 
L. ed. 384; Laughlin v. Cummings, 70 App. D. C. 192, 105 F. 
2d 71; Johnson & Wimsatt, Inc., v. Reichelderfer, 62 App.| 
D. C. 237, 66 F. 2d 217; MacFarland v. Railroad Co., 18 App. 
D. C. 456,466,467. 


In Thomas v. Vinson, 80 U. S. App. D. C. 346, 153 F. 2d 
636, it was held that while courts may compel the performance 
of a ministerial act by an executive officer, or the exercise of 
discretion to reach an administrative conclusion, once the dis¬ 
cretion is exercised the reviewing court loses jurisdiction be¬ 
cause it is not its function to influence the conclusion reached 
or to direct the discretion exercised to one of two alternative 
results, but simply to preclude a hiatus of unlimited duration 
by an administrative refusal to exercise the discretionary 
power extended. 

“Mandamus may compel the performance of a minis¬ 
terial duty or compel the performance of an act in¬ 
volving discretion, but it cannot direct the discretion. 
‘Where the duty in a particular situation is so plainly 
prescribed as to be free from doubt and equivalent 
to a positive command it is regarded as being so far 
ministerial that its performance may be compelled 
by mandamus, unless there be provision or implica¬ 
tion to the contrary. But where the duty is not thus 
plainly prescribed, but depends upon a statute or 
statutes the construction or application of which is 
not free from doubt, it is regarded as involving the 
character of judgment or discretion which cannot be 
controlled by mandamus.’ Wilbur v. United States, 
1929, 281 U. S. 206, 218, 219, 50 S. Ct. 320, 324, 74 
L. ed. 809; 38 C. J., Mandamus. 71-75, pp. 592-602; 

34 Am. Jur. Mandamus. 66-70 pp. 854-862. Ferris on 
The Law of Extraordinary Legal Remedies, 205-211, 
pp. 238-245; Wood on Mandamus, pp. 64-65. The 
Secretary did not decline to act; he acted contrary to 
- appellant’s desires.” 

The law is settled that an allegation that official action is 
“arbitrary” is a mere conclusion of law and insufficient to 
overcome the presumption of the existence of that state of 
facts which would sustain the questioned action. Newport 
News etc. Co. v. Schauffler, 303 U. S. 54, 58 S. Ct. 466, 82 L. ed. 
646; Pacific States Box and Basket Co. V. White, 296 U. S. 176, 





' ■ ' < 


- 

• .^v .,- \ 

J>* * . •• . "v /’ * v */‘ * ' ;>* I 

7./’**.'r^lT * v - J 'S. 'r" - * i 


- _ 9 • . |. 

\ ’> \ ■ 

56 S. Ct. 159, SO L. ed. 138,101 ALR 853; Silberscheinv. U. i>., 
266 U. S. 221, 69 L. ed. 256, 45 S. Ct. 69; National Rifle As$f>- 
ciation v. Young, 77 U. S. App. D. *C. 290, 134 F. 2d“ 52^; 
Leventhal v. D. C., 69 App. D. C. 299, 100 F. 2d 514. 

Under these above cited decisions the District. Court w^s 
entitled to assume any and all facts necessary to sustain the 
administrative action taken which were not specifically refuted 
by the allegations of the complaint, and thus the lower court 
was correct in its judgment. It is apparent from the record 
that the pertinent information supplied in affidavit form bty 
the appellees and upon which appellees based their deter¬ 
mination has not been denied by appellants. 

The good faith and integrity of the appellees has not been 
questioned. It must be presumed that they, as intelligent, in¬ 
formed and loyal public servants, desire to use the facilities 
prescribed and the funds appropriated by Congress in such 
a manner as to provide child day care centers for the largest 
possible segment of the District population entitled to use 
them and to do so as economically as possible. The 
record establishes that the Grant center has not served 
as great a number of persons as it was designed to dcJ, 
and that its ratio of actual attendance to maximum capacity 
is the lowest of all the centers contemporaneously maintained 
by the appellees. On the other hand, substantial evidence 
available to the appellees at the time they took action indi¬ 
cated that transfer of the facilities from the Grant center td 
the Carberry School building would immediately extend th^ 
child care service to a much greater number of persons thari 
had availed themselves of the Grant center facilities and would 
also relieve overcrowded conditions at the “D” Street center! 

Appellants rely upon the case of Watkins v. Hall, 13 Qhio 
Cir. Ct. 255, in which the court enjoined the board of educa¬ 
tion of a township from dismantling and re-erecting at anotheij 
and distant location a schoolhouse which had stood for a num-! 




court was strongly influenced 
by the facts that the change would require an expenditure of 
public money entirely disproportionate to the number of 
pupils to be benefited, and that there was a difference of but 
two op-'three in the number of pupils residing in the two loca¬ 
tions involved. 


that case the court said: 


“If there was no building on the present site, and it 
was simply the exercise of a choice of location, we 
would have no right to control or restrain the board 
in the exercise of its choice, no matter how flagrant 
the wrong to many in the district.” 

In the instant case there was involved only the choice of a 
location at which child day care facilities would be offered; no 
capital expenditures were involved since the transfer was from 
one publicly owned school building to another; and after the 
transfer of facilities was effected expenditure of the same 
amounts of public funds would extend the benefits to a sub¬ 
stantially greater number of eligibles. 

Only the future can conclusively prove the accuracy or in¬ 
accuracy of appellees’ judgment in transferring facilities; but 
in any event it is obvious from the amount of the appropria¬ 
tion that Congress did not intend that appellees should provide 
exact equality of convenience for all persons in the District of 
Columbia entitled to make use of the facilities. The gravamen 
of the appellants’ contention is really that the appellees were 
arbitrary in failing to prefer appellants over a greater number 
of others similarly entitled. The answer to appellants’ con¬ 
tention is that for the present appellants’ interest is contrary 
to the greater public interest, and, therefore, the Courts will 
advance their special interest to the detriment of the class 
which they are but a small segment. 
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